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ISSUE NO. 2: Whether or not the trial court erred in its interpretation of Utah
Code Annotated § 58-55-305(6) (1953, as amended), excluding the Appellant from
exemption as a person engaged in the sale or merchandising of personal property
and therefore subject to the licensing requirements in the construction trades in the
State of Utah?
ISSUE NO. 3: Whether or not the trial court erred in its interpretation of the
statutory authority for the regulation of the construction trades by including
Appellant and off-site modular housing fabrication within the same regulatory
scheme, requiring that Appellant be licensed as a contractor in the State of Utah
when engaged in the fabrication of off-site modular housing?
STANDARD of REVIEW
Appellant believes that the central issue is one of law and statutory
interpretation and that the appropriate standard of review is one of correctness.
The matter was presented to the trial court upon stipulated facts in summary
judgment fashion. In as much as a challenge to summary judgment presents for
review conclusions of law only, review of those conclusions is for correctness,
without according deference to the trial court's legal conclusions. See Bonham v.
Morgan, 788 P.2d 497 (Utah 1989). When faced with a question of statutory
construction, the reviewing court first looks to the plain language of the statute.
CIG Exploration, Inc., v. Utah State Tax Commission, 897 P.2d 1214, 1216 (Utah
1995); see also State v. Larson, 865 P.2d 1355, 1357 (Utah 1993); Schwartz v.
BMW of Am., Inc. 814 P.2d 1108, 1112 (Utah 1991). Only if the court finds some
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ambiguity need it look further. CIG Exploration, Inc., 897 P.2d at 1216; see also
Schwartz, 814 P.2d at 1112; World Peace Movement of Am. v. Newspaper Agency
Corp., 897 P.2d 253, 259 (Utah 1994). Only when the reviewing court finds
ambiguity in the statute's plain language need it seek guidance from the legislative
history and relevant policy considerations. CIG Exploration, Inc., 897 P.2d at 1216;
see also Bevnon v. St. George-Dixie Lodge #1743, Benevolent & Protective Order of
Elks, 854 P.2d 513, 518 (Utah 1993). If doubt or uncertainty exists as to the
meaning or application of an Act's provisions, the court should analyze the Act in its
entirety and harmonize its provisions in accordance with the legislative intent and
purpose. CIG Exploration, Inc., 897 P.2d at 1216; see also Osuala v. Aetna Life &
Casualty, 608 P.2d 242, 243 (Utah 1980). However, this matter also involved the
taking of testimony and the trial court also made as part of its Judgment, Sentence,
Stay of Execution of Sentence and Order of Probation and Certificate of Probable
Cause certain findings and conclusions and with regard to the same Appellant
asserts that as they concern questions of law the standard of review is one of
"correctness" and as they concern questions of fact, the standard of review is one
of "clearly erroneous". See State v. Ramirez, 817 P.2d 774 and State v. Rhodes,
818 P.2d 1048 (Utah App. 1991); see also State v. Gibbons, 770 P.2d 1133 (Utah
1989); and State v. Gerard, 584 P.2d 885 (Utah 1978).
///
///
///
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STATUTORY PROVISIONS
The statutory provisions which Appellant believes to be applicable, are as
follows:
1.

Utah Code Annotated § 78-2a-3(2)(e) (1953, as amended).

2.

Utah Code Annotated § 58-55-301 (1953, as amended).

3.

Utah Code Annotated § 58-55-305(6) (1953, as amended).

4.

Utah Code Annotated § 58-56-1 et seq (1953, as amended).

5.

Utah Code Annotated § 58-55-102(5) (1953, as amended).

6.

Utah Code Annotated § 58-56-3(12) (1953, as amended).

7.

Utah Code Annotated § 58-56-4 (1953, as amended).

8.

Utah Code Annotated § 55-56-6 (1953, as amended).

9.

Utah Code Annotated § 58-56-15(5) (1953, as amended).
STATEMENT OF THE CASE

NATURE of-the CASE: This action concerns the Appellant, LARRY G. BOHNE,
who has been involved in the prefabncation of homes since the early 1970's. The
homes are assembled off-site at Appellant's plant or yard and then transported to
the construction site and delivered to the customer. The customer is typically a
general contractor although occasionally the product is sold to a home owner who
demonstrates sufficient experience in the construction field. The Appellant has held
a general contractor's license in the past but chose not to renew the same when he
went into the business of off-site prefabncation exclusively. The Appellant's product
is one that is characterized statutorily as modular housing in that it is constructed,
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assembled or manufactured pursuant to the requirements of the Uniform Building
Code as adopted by the State of Utah and not according to the federal building
requirements of Housing and Urban Development for manufactured housing.
COURSE of PROCEEDINGS and DISPOSITION: On or about the 8th day of
December, 1997, the Appellant was charged with contracting without a license
alleging that on or about the 11 t h day of November, 1996, alleging that the
Appellant intentionally and knowingly engaged in a construction trade, acting as a
contractor in a construction trade requiring licensure. In April, 1998, the State
amended its information alleging three (3) additional counts for violations occurring
on November 4, 1996, May 8, 1997, and March 30, 1998. The matter was initially
set for jury trial but upon the State's motion in limine, filed on or about the 22nd day
of May, 1998, the matter was set before the trial court to review from the
standpoint of statutory interpretation. The jury trial was vacated, stipulated facts
were submitted to the court and testimony was received, primarily on what
members of the Division of Professional Licensing (hereafter "Division") and of the
private sector understood the statutory language to mean.
On or about the 3rd day of August, 1998, the trial court filed its Judgment,
Sentence, Stay of Execution of Sentence, Order of Probation and Certificate of
Probable Cause, finding the Appellant, LARRY G. BOHNE, guilty of the offense of
contracting without a license, a Class A Misdemeanor, sentencing the Appellant per
statute with a stay of execution of sentence and order of probation ordering that he
obey all laws, and not engage in the practice of contracting without first obtaining a
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license from the Utah Department of Professional Licensing. The trial court made
findings of fact or conclusions of law as part of its certificate of probable cause in
support of the trial court's interpretation of the statute. This Notice of Appeal was
filed on or about the 24th day of August, 1998.
STATEMENT of FACTS
1. The Appellant, LARRY G. BOHNE, has been in the business of building
manufactured or modular construction since 1973 (see Trial Transcript at page
126). The buildings are assembled as his yard in Cedar City, Utah, and then
transported on a separate trailer (see Trial Transcript at page 27) and typically
delivered to a general contractor or home owner who chooses to get a owner
builder permit as permitted by law. Id. at 128. Appellant supervises the
manufacturing process which includes the assembly of floor decking, walls (exterior
and interior), the trusses or rafters, the roof decking, the rough electrical wiring,
the rough plumbing (including sinks, tubs, kitchen appliances, showers and the
lights), the rough mechanical systems, the shingles, the installation, the sheet rock,
the cabinets, the painting (exterior and interior), the finishing trim, interior doors,
the finishing electrical, plumbing, mechanical equipment and the finishing exterior
siding. See the record at page 86 at paragraph 2.
2. The modular homes are generally sold assembled as a single unit which
may including multiple floors which requires installation by a licensed contractor or
home owner. The Appellant does not do the site work, e.g. excavation, foundation,
utilities, etc., nor does the Appellant actually install or attach the structure to the
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foundation. The Appellant's product typically has a one (1) year warranty although
no such warranty is required by statute. Installation of the unit becomes the
responsibility of the home owner or a licensed contractor. Id. at paragraph 3.
3. The Appellant's manufacturing process does not utilize subcontractors
such as electrical or plumbing. However, all units are inspected by a state licensed
ICBO inspector as provided by statute to insure that all structures meet the
requirements of the general uniform building codes of construction, electrical,
plumbing and mechanical. No structure is allowed to leave the plant until all
inspections have been completed and the structure is determined to be in
compliance with those general building codes. Id. at paragraph 4.
4. The modular home units are not licensed with the Utah State Division of
Motor Vehicles nor are they required by statute to be licensed through the Utah
State Division of Motor Vehicles. Appellant contends that title is typically
transferred and secured through bills of sale and the UCC-1 filing with the Secretary
of State. The State argues that an Article 1 filing does not denote ownership, but
rather a vested financial interest. Id. at paragraph 5 and paragraph 6.
5. On or about the 8th day of December, 1997, the Appellant was charged
with contracting without a license alleging that on or about the 11 t h day of
November, 1996, the Appellant intentionally and knowingly engaged in a
construction trade, acting as a contractor in a construction trade requiring
licensure. See the record at pages 1 and 2.
///
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6. In April, 1998, Respondent amended its information alleging three (3)
additional counts for violations occurring on November 4, 1996, April 8, 1997, and
March 30, 1998. See the record at pages 61-63. The matter was initially set for a
jury trial but upon the State's Motion in Limine, filed on or about the 22nd day of
May, 1998, the matter was set before the Trial Court for review from the standpoint
of statutory interpretation. See the record at pages 67 and 68.
7. The jury trial was vacated, stipulated facts were submitted to the Court
and testimony was received, primarily on what members of the Division and of the
private sector understood the statutory language to mean. See stipulated facts in
the record at pages 85-87.
8. On or about the 3rd day of August, 1998, the Trial Court filed its
Judgment, Sentence, Stay of Execution of Sentence, Order of Probation and
Certificate of Probable Cause, finding the Appellant, LARRY G. BOHNE, guilty of the
offense of contracting without a license, a Class A Misdemeanor, sentencing the
Appellant per statute with a Stay of Execution of Sentence and Order of Probation
ordering that he obey all laws, and not engage in the practice of contracting
without first obtaining a license from the Utah Department of Professional
Licensing. See the record at pages 95-99. The Trial Court made Findings of Fact
and Conclusions of Law as part of its Certificate of Probable Cause in support of the
Trial Court's interpretation of the statute. Id. The Notice of Appeal was filed on the
24th day of August, 1998. See the record at page 101.
///
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SUMMARY OF ARGUMENTS
1. The Appellant contends that the Court erred in finding him guilty of the
crime of contracting without a license, a Class A Misdemeanor, in violation of Utah
Code Annotated § 58-55-301 (1953, as amended), and not exempt from licensing
under §305 of the same Chapter. The Utah Construction Trades Licensing Act
provides for an exemption for a person engaged in the sale or merchandising of
personal property that by its design or manufacture may be attached, installed or
otherwise affixed to real property who has contracted with a person, firm or
corporation licensed under the Act to install, affix or attach that property. The Utah
Uniform Building Standards Act, Chapter 56, Title 58, Utah Code Annotated (1953,
as amended), provides for regulation of a manufactured structure, a "modular
unit", allowing for inspection to insure that when the structure is for human
habitation, occupancy or use, that the same complies with the General Uniform
Building Codes for construction, electrical, plumbing and mechanical. Appellant's
construction meets all such building code requirements. The Chapter does not
expressly require the manufacturer to be licensed under the Utah Construction
Trades Licensing Act. The findings made by the trial court, as argued by
Respondent, attempt to exclude Appellant from the exemption language of Utah
Code Annotated § 58-55-305(6) (1953, as amended), by limiting the personal
property exemption to a "Sears exception". The Appellant contends that the trial
court's limited and restrictive definition of personal property is unreasonable,
///
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irrational and in conflict with the statute's plain meaning, failing to provide
Appellant with reasonable and proper notice of criminal misconduct.
2. The Appellant contends that the trial court erred in its interpretation of
Utah Code Annotated § 58-55-305(6) (1953, as amended), by excluding Appellant
as exempt as a person engaged in the sale or merchandising of personal property
and therefore subject to the licensing requirements of the construction trades in the
State of Utah. The Court of Appeals in reviewing an issue of statutory
interpretation with regard to a criminal statute reviews the trial court's statutory
interpretation for correctness of error and utilizes the plain meaning of the words
and phrases used within the statute. No particular difference is granted to the trial
court's interpretation. The primary consideration in construing the statute is to give
effect to the legislature's intent in which it first looks to the plain language of the
statute and only when the statute's language is ambiguous will the court seek
guidance from the legislative history and policy considerations. The Court of
Appeals assumes that such term in the statute was used advisedly; thus the
statutory words are read literally, unless such reading is unreasonably confused or
inoperable. The Court will not infer substated terms in the text that are not already
there. The Court will not rewrite the statute to conform with an intention not
expressed. The Appellant contends that the use of the term "personal property"
has a clear and well understood meaning in the law. The Respondent's more
restrictive use of the term to only include personal property under the "Sears
exception", is not based on any statutory provision and is inconsistent with the
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Respondent's further rationale that Appellant's product is excluded from the
exemption because it fails to be registered with the Department of Motor Vehicles
and thus by the Respondent's interpretation of the statute, creates ambiguity and
confusion in its interpretation. The Appellant argues that if the legislature intended
the more restrictive and limited use of the exemption provided statutorily, that the
legislature would have chosen to use a term other than "personal property", to
more clearly delineate its intention.
3. The Appellant contends that the trial court erred in its interpretation of
the statutory authority for the regulation of construction trades by including
Appellant, an offsite modular housing manufacturer, within the same regulatory
scheme, requiring that Appellant be licensed as a contractor in the State of Utah
when engaged in the fabrication of offsite modular housing. While Chapter 55, the
Construction Trades Licensing Act, provides for the regulation of the construction
trades, Chapter 56, the Utah Construction Uniform Building Standards Act, provides
for the regulatory scheme for modular housing and does not expressly require that
Appellant be licensed in the construction trades as a contractor. The plain reading
of the statutory provisions under both Chapters is consistent since modular housing
is "personal property" and therefore fits within the exemption language of Section
305(6). The exemption language however requires that such personal property be
installed or affixed on real property by a licensed contractor. The Respondent's
limited and restrictive interpretation of "personal property", in addition to creating
unnecessary ambiguity, expands the Division's authority to require that certain
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providers of personal property be licensed as contractors under the Utah
Construction Trades Act with no clear delineation as to which items of "personal
property" would be exempt from such licensing requirements. Such an
interpretation would have far reaching ramifications within the industry which would
be inconsistent with the common and universal understanding of personal property
for those within the industry. The Appellant contends that such an expansion goes
beyond any budgetary concerns of fiscal responsibility for enforcement and if the
legislature truly intended to adopt such a regulatory scheme that it would have
more directly and clearly manifest its expression and not left the matter to be
inferred from the Division's narrow interpretation of personal property.
ARGUMENTS
The Appellant, LARRY G. BOHNE, contends that this matter involves one of
statutory interpretation and since it arises from a context of finding Appellant guilty
of the crime of contracting without a license, a Class A Misdemeanor, the same
should be scrutinized from the standpoint of providing fair notice to the accused
and interpretation consistent with its plain meaning of words, terms and phrases.
The Appellant contends that the words and phrases used in the statute were
deliberate and intentional and that the statutory authority and the regulatory
scheme contemplated the plain meaning of the statute.
///
///
///
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POINT NO. I
THE TRIAL COURT ERRED I N FINDING THE APPELLANT GUILTY OF THE
CRIME OF CONTRACTING WITHOUT A LICENSE, A CLASS A MISDEMEANOR,
I N VIOLATION OF UTAH CODE ANNOTATED § 5 8 - 5 5 - 3 0 1
( 1 9 5 3 , as amended) AND NOT EXEMPT FROM LICENSING UNDER § 305
OF THE SAME CHAPTER.
The licensing requirements for any person engaged in the construction trades are
found at Utah Code Annotated § 58-55-301 (1953, as amended). In pertinent part
it states:
( l ) ( a ) Any person engaged in the construction trades
licensed under this Chapter, or as a contractor regulated
under this Chapter, shall become licensed under this
Chapter before engaging in that trade or contracting
activity in this state unless specifically exempt from
licensure under § 58-55-305.
The exemptions from licensure found at Utah Code Annotated §58-55-305
(1953, as amended) provide that persons may engage in acts or practices included
within the construction trades without being licensed and include the following:
(6) A person engaged in the sale or merchandising of
personal property that by its design or manufacture may
be attached, installed, or otherwise affixed to real
property who has contracted with a person, firm, or
corporation licensed under this Chapter to install, affix or
attach that property.
Home owners are similarly exempt when building structures on their
property, see subparagraph (4), or constructing or renovating a residential building
for non-commercial, non-public use, see subparagraph (5).
Chapter 55, which encompasses the Utah Construction Trades Licensing Act
does not attempt to define or limit the application of personal property. Personal
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property is commonly defined as everything that is the subject of ownership, not
coming under the denomination of real estate. Real property is generally
understood to mean land, and whatever is erected or growing upon or affixed to
the land. Civil law makes the distinction as one of movables and immovables. See
Black's Law Dictionary. Whether defined under common law or pursuant to civil
law, the Appellant's product, a fully assembled residential housing unit built offsite,
is personal property until it is affixed to real estate. This is consistent with the
initial definition of construction trade found under the general provisions of the Utah
Construction Trades Licensing Act, Utah Code Annotated § 58-55-102(5) (1953, as
amended), which reads as follows:
(5)

"Construction trade" means any trade or
occupation involving construction, alternation,
remolding, repairing, wreaking or demolition,
addition to, or improvement of any building,
highway, road, railroad, dam, bridge, structure,
excavation or other project, development or
improvement to other than personal property
(emphasis added).

Chapter 56, encompasses the Utah Uniform Building Standards Act and
applies to various forms of offsite construction including modular construction.
Utah Code Annotated § 58-56-3(12) (1953, as amended) reads as follows:
(12) "Modular unit" means a structure built from sections
which are manufactured in accordance with the
Construction Standards adopted pursuant to § 58-56-4
and transported to a building site, the purpose which is
for human habitation, occupancy, or use.
Section 4 of the Chapter enumerates that the State adopts the General
Uniform Building Codes for construction, electrical, plumbing and mechanical.
Page 14 of 23

Appellant's construction meets all such building code requirements and do not leave
his yard until proper inspection has been made. The Trial Court in issuing its
Certificate of Probable Cause made certain findings and the Appellant asserts that
the Court was in error in finding that Appellant did not sell personal property, that
by its design or manufacture may be installed on real property. The Court's
interpretation comes from being persuaded by the State who attempted to explain
that the personal property exemption of the statute was limited to a certain "Sears
exception" and that Appellant's product did not fit within the "Sears exception".
See record at page 96 and 97. The Appellant asserts that this limited and
restrictive definition of the statute's use of "personal property" is unreasonable,
irrational, in conflict with the statute's plain meaning, and fails to provide Appellant
with reasonable and proper notice of criminal misconduct.
POINT NO. II
THE TRIAL COURT ERRED I N ITS INTERPRETATION OF UTAH CODE
ANNOTATED § 5 8 - 5 5 - 3 0 5 ( 6 ) ( 1 9 5 3 , as amended), I N EXCLUDING THE
APPELLANT FROM EXEMPTION AS A PERSON ENGAGED I N THE SALE OR
MERCHANDISING OF PERSONAL PROPERTY AND THEREFORE SUBJECT
TO THE LICENSING REQUIREMENTS I N THE CONSTRUCTION TRADES
I N THE STATE OF UTAH.
In State v. Cox, 826 P.2d 656 (Utah App. 1992) the Court reviewed the issue
of statutory interpretation with regard to a criminal statute and set forth what is the
general rule for review of a trial court's statutory interpretation which is that the
same is reviewed on a correction of error standard and that a statute should be
interpreted utilizing the plain meaning of its words. Id. at 662. In State v.
Winward, 907 P.2d 1188 (Utah App. 1995), the Court stated that interpretation of
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statute is a question of law, granting no particular deference to the trial court. Id.
at 1190. While the Court of Appeals in that case indicated that the primary
consideration in construing the statute is to give effect to the legislature's intent,
the Court set forth a procedure to follow to discern such intent. In that instance
this Court stated: "To discover [legislative] intent, this Court looks first to the plain
language of the statute (other citations omitted) only when the statute's language
is ambiguous will we seek guidance from the legislative history and policy
considerations/' I d ; see also World Peace Movement v. Newspaper Agency Corp.,
879 P.2d 253, 259 (Utah 1994). In Salt Lake City Corp. v. Salt Lake Civ. Ser.. 908
P.2d 871 (Utah App. 1995), this Court went on to state what this Appellant
contends is significant and note worthy in the instant case. That is, Utah Courts
"assume that xeach term in the statute was used advisedly; thus the statutory
words are read literally, unless such reading is unreasonably confused or
inoperable/" Id. at 875. The Court went on to state that "Courts are not to infer
substated terms into the text that are not already there. Rather, the interpretation
must be based on the language used, and the Court has no power to rewrite the
statute to conform to an intention not expressed." Id. See also Berrett v. Purser &
Edwards, 876 P.2d 367, 370 (Utah 1994).
The statutory language utilized in the section for exemption from licensure,
Utah Code Annotated §58-55-305(6) (1953, as amended), clearly utilizes the term
personal property and does not by any definition attempt to restrict its meaning to
only include items within the Division's definition of the "Sears exception".
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Moreover, there is no ambiguity in the use of the term as presently written
under the statute. Respondent attempts to assert that there is some ambiguity
because the same does not meet within their regulatory scheme. However,
Appellant asserts that it was never intended for the Division to require those
engaged in the sale or merchandising of personal property that by its design or
manufacture may be attached, installed or otherwise affixed to real property and
who contract with persons, firms or corporations licensed under the Chapter for
installation be so regulated.
More appropriately, Appellant contends that his business comes under the
regulatory scheme of Chapter 56, the Uniform Building Standards Act, in which he
is clearly defined as a "modular unit" and subject to the regulatory requirements of
the Chapter but which noticeably do not expressly require that he be licensed in the
construction trades as a contractor. Any other interpretation goes beyond the plain
meaning of the various statutes and by so doing creates ambiguity and confusion in
its interpretation.
In order for the statute in this case to be ambiguous, it must provide
different meanings to reasonably well informed persons. See Kearns-Tribune Corp.
v. Hornak, 917 P.2d 79 (Utah App. 1996). While testimony was taken in the
instant case, the representative of the Division that testified, ED L. SHORT,
attempted to create ambiguity where there was none by asserting that Mr.
BOHNE's product did not qualify under the exemption because it was not a
structure which is titled by the Department of Motor Vehicles, State of Utah.
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Although "personal property" is not defined under Chapter 56, Title 58, Utah Code
Annotated, (1953, as amended), at Pages 50 through 52 of the Trial Transcript he
states:
Q:

But again that's your interpretation of it
notwithstanding the personal property exemption?

A:

If you read the personal property exemption that I
think you alluded to earlier when you passed out
the information, you said where "personal
property" is. It talks about it, and I think you can
read it there out of the Rules.

Q:

The Rules you are referring to is in that stack,
which is Rule 156, is part of the Administrative
Rule; is that correct?

A:

Yes, sir.

Q:

And they define "personal property"?

A:

Yes, they do.

Q:

"Personal property" to mean as it relates to Title
* 58, 56, factory built housing and modular
construction, a structure which is titled by the
Department of Motor Vehicles, State of Utah and
taxed as personal property?

A:

Right. The modular housing that Mr. BOHNE
builds, to my knowledge, is not issued a Title
because it is exempt from titling requirements by
motor vehicles under 41-la.

Q:

Well, you are saying that - -

A:

It does not, therefore meet that criteria.

Q:

You are saying that the entire interpretation of
"personal property - -

///
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A:

May be flawed. What it basically says is that, if I
build personal property, whether it be a
manufactured home, it has to be titled by Motor
Vehicles.
Mr. BOHNE's product, to my knowledge, it not
titled by Motor Vehicles. They exclude it from
titling by Motor Vehicles.

Q:

So even though he has no legal requirement to title
the vehicles, you're saying that the only way that
this property becomes personal property is if he
goes out and titles it notwithstanding the law that
exempts him from titling the property?

A:

Yes, sir, because "personal property" says "...and
titled by Motor Vehicles/'

The Appellant asserts that Mr. SHORTs interpretation of the provision does
not even conform with the idea that the personal property exemption is only there
to provide for the "Sears exception/' since Sears products such as air conditioners,
refrigerators, coolers, stoves, sinks, tables, etc., are not licensed with the
Department of Motor Vehicles. Mr. SHORTs explanation is not only confusing it is
nonsensical in its application. If it had been the attempt of the legislature to limit
the exemption as Mr. SHORT suggests, they could have done so by not using the
term personal property but some other term such as "Sears exception7' and then
chose to define the limits of such use.
///
///
///
///
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POINT NO. HI
THE TRIAL COURT ERRED I N ITS INTERPRETATION OF THE STATUTORY
AUTHORITY FOR THE REGULATION OF CONSTRUCTION TRADE BY
INCLUDING APPELLANT, AN OFFSITE MODULAR HOUSING
MANUFACTURER, W I T H I N THE SAME REGULATORY SCHEME, REQUIRING
THAT APPELLANT BE LICENSED AS A CONTRACTOR I N THE STATE OF UTAH
WHEN ENGAGED I N THE FABRICATION OF OFFSITE MIODULAR HOUSING.
Appellant contends that this is more than simply a question of whether or not
Appellant committed the crime of contracting without a license. The interpretation
of the statute is one for the industry itself. The issue evolved to one where this
Court must ask whether it is within the regulatory scheme to have the Division of
Professional Licensing require that those engaged in modular housing fabrication be
licensed as general contractors in the State of Utah. The statutory construction
suggests that this goes well beyond the regulatory scheme provided by the
legislature. Chapter 55, regulates the construction trades. Chapter 56 regulates
manufactured and modular housing. The two are separate and apart and form the
statutory framework. There is nothing to suggest that those engaged in
manufactured or modular housing should also be licensed under Chapter 55. Such
an interpretation would have far reaching ramifications within the industry. It
would by this interpretation extend the regulatory authority into requiring licensing
where federal law exempts such authority as in the area of HUD Homes and would
virtually eliminate the personal property exemption under the statute. Suppliers
who provide any materials that did not fall within the "Sears exception" would all
have to become licensed contractors. Such an interpretation would far exceed the
regulatory authority or budgetary concerns of fiscal responsibility for enforcement.
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This expansion of regulatory authority exceeds the mandate which is
expressly provided by statute under the Utah Uniform Building Standards Act, Utah
Code Annotated § 55-56-6 (1953, as amended), and which delineates the Division
duties and responsibilities and Utah Code Annotated § 58-56-15 (1953, as
amended), referring specifically to the Division's responsibility for factory built
housing and modular units. Subsection (5) reads as follows:
The Division. . .
(5)

may inspect the work of all modular unit
manufactures in the state during the construction
process to determine compliance of the
manufacturer with the Utah Uniform Building
Standards Act for those units to be installed within
the State; and upon finding any substantive
deficiency issue a corrective order to the
manufacturer with a copy to the local regulator to
the state's political subdivision in which the unit is
to be installed.

The Appellant contends that if it truly was the legislature's intent to adopt a
regulatory scheme as inferred from the Division's interpretation of personal
property, that the same would have been more directly and clearly mandated by its
legislative expression and not left to be inferred from the Division's narrow
interpretation of personal property.
CONCLUSION
On the grounds and for the reasons set forth above, Appellant, LARRY G.
BOHNE, prays that relief be granted in reserving the Trial Court's decision in its
Judgment, Sentence, Stay of Execution of Sentence, Order of Probation and
Certificate of Probable Cause of August 3, 1998, and declaring that the personal
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property exemption language of subsection (6), Section 305, Chapter 55, Title 58,
(1953, as amended), be interpreted pursuant to its plain and common meaning and
not limit it to that definition proposed by the State of Utah, Division of Professional
Licensing, together with such other and further relief as to this Court appears
equitable and proper.
DATED this

/ r-xlav of

JACKSON
[for Appellant Bohne
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IN THE FIFTH JUDICIAL DISTRICT COURT, IN AND FOR IRON COUNTY,
STATE OF UTAH
)

STATE OF UTAH,
Plaintiff,

)

JUDGMENT, SENTENCE, STAY
OF EXECUTION OF SENTENCE,
ORDER OF PROBATION AND
CERTIFICATE OF PROBABLE CAUSE

vs.

)

LARRY G. BOHNE,

)

Criminal No. 971501320

)

Judge Robert T. Braithwaite

Defendant.

The above-entitled matter having come before the Court for a previously scheduled criminal
trial, and the State of Utah having appeared by and through Chief Deputy Iron County Attorney
David R. Brickey, and the Defendant LARRY G. BOHNE, appearing in person together with his
attorney of record, Bryan Jackson, and the Court thereafter hearing testimony both on June 16, 1998,
and on June 24, 1998, and the Court thereafter entering an opinion that the Defendant was in fact
guilty, the Court thereafter ordering the County Attorney's Office to prepare a Judgement, Sentence,
Stay of Execution of Sentence, Order of Probation, and a Certificate of Probable Cause.
JUDGEMENT
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Defendant, LARRY
G. BOHNE, having been found guilty to the offense of CONTRACTING WITHOUT A LICENSE,
a Class A Misdemeanor, and the Court having asked whether the Defendant had anything to say in

regard to why judgment should not be pronounced, and no sufficient cause to the contrary being
shown or appearing to the Court, it is adjudged that the Defendant is guilty as charged and convicted.
SENTENCE
IT IS HEREBY ORDERED that the Defendant, LARRY G. BOHNE, and pursuant to his
conviction of CONTRACTING WITHOUT A LICENSE, a Class A Misdemeanor, is hereby
sentenced to a term of incarceration in the Iron County Correctional Facility for a period of six (6)
months, and the Defendant is hereby placed in the custody of the Iron County Correctional
Facility/Iron County Sheriff.
IT IS FURTHER ORDER that the Defendant, LARRY G. BOHNE, and pursuant to his
conviction of CONTRACTING WITHOUT A LICENSE, a Class A Misdemeanor, pay a fine in the
sum and amount of one-thousand dollars ($1,000).

STAY OF EXECUTION OF SENTENCE
IT IS HEREBY ORDERED that the execution of the term of imprisonment imposed and the
fine imposed in this case are hereby stayed, pending the Defendant's strict adherence to and
compliance with the following terms and conditions of probation.
ORDER OF PROBATION
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Defendant, LARRY
G. BOHNE, is hereby placed on bench probation for a period of twelve (12) months, under the
supervision of the Fifth District Court, strictly within the following terms, provisions, and
conditions:
1.

That the Defendant is ordered to obey all laws and terms and conditions of this

probation for the following twelve (12) months.
2.

That the Defendant is further ordered to not engage in the practice of contracting
-2-

without obtaining first a license from the Utah Department of Professional Licensing.
CERTIFICATE OF PROBABLE CAUSE
The Court having heard argument from both the Defendant and the State of Utah, hereby
enters the following findings of fact as pertinent and relevant to the Court of Appeals in determining
that this is appropriate for certification of probable cause pursuant to Utah Rules of Criminal
Procedure, Rule 27. The substantial questions of law and fact are as follows to wit:
1.

The Court adopts the factual findings and stipulations agreed to by counsel for the

State of Utah and the Defendant. By this reference the Court incorporates them into this order.
2.

The Court finds that the home built by the defendant is a modular structure under 58-

56-312, Utah Code Annotated. It was constructed at one location and transported to another location
for attachment to a foundation. It is not a manufactured home under subsection 9, because it is not
HUD certified. It is not a mobile home because it did not have wheels or chassis.
3.

Section 58-55-301(a) UCA, requires persons engaged in the construction trade to be

licensed. The defendant by stipulation, did not have a license. The court determines that the
defendant's activities brought him under the requirements of this statute.
4.

The Court finds that the defendant engaged in the trade of general building contractor,

and residential small commercial contractor under section 58-55-301(b)(2)(c) UCA. His activities
constituted those of a general contractor: overseeing the construction of the component parts of the
home that was transported, either doing the work himself, or lining up subcontractors to do work
such as the electrical or plumbing. The foundation structure was done by someone else, but the
home that was put on the structure was done by the defendant.
5.

The Court finds that the defendant does not meet the exceptions of 58-55-305(6)

UCA. Specifically, the court finds that the defendant did not sell personal property, that by its
-3-

design or manufacture may be installed on real property. He sold a basically completed home from
the ground up, which then was attached to a foundation. The defendant did not just provide
materials, he fabricated or combined them into a completed product. Additionally, the court is
persuaded by the testimony presented by the state that this does not meet the "Sears exception" of
personal property such as an air conditioner. A more reasonable interpretation of the statute that it
is intended for personal property such as an air conditioner. To rule otherwise would allow the
exception to swallow the rule. Each general contractor and subcontractor could claim that they were
selling personal property, individual components such as pipe or electrical wire, etc., that ended up
being attached to the property.
6.

The court believes that the statutes imply a legislative public policy that homes be

built by a general contractor license by the Department of Professional Licensing. The court
recognizes there are exemptions, such as homeowner built homes, etc. but that the defendant does
not fit recognized exemption.
7.

The court heard from experts from both sides of the case with exact opposite opinions

of the requirements applying to the defendant and the facts in this case. While the court adopts a
position consistent with the Department of Commerce and the current state officials regarding the
statutes the court finds that this matter is appropriate for certification of probable cause pursuant to
the requirements of Rule 27 Utah Rules of Criminal Procedure.
AtfAroval afe to Form:

BRYAWJAG^SON
Attorney for Defendant
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DATED thi

.* i
& J

ROBERT
District Court Judge
CERTIFICATE

STATE OF UTAH

)
:ss.
COUNTY OF IRON )
I, CAROLYN BULLOCH, Clerk of the Fifth Judicial District Court in and for Iron County,
State of Utah, hereby certify that the foregoing is a full, true and exact copy of the original Judgment,
Sentence, Stay of Execution of Sentence, Order of Probation and Certificate of Probable Cause in
the case entitled State of Utah vs. Larry G. Bohne. Criminal No. 971501320, now on file and of
record in my office.
WITNESS my hand and the seal of said office in Cedar City, County of Iron, State of Utah,
this

D

day o

1998.

.WROLYN BULLOCH
CAROLYN BULLOCH
District Court Clerk
(

SEAL

)

£ J/

Deputy District Court Clerk
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Part5

Unlawful and Unprofessional Conduct — P e n a l t i e s
Section
58-55-501
58-55 502
58 55 503

Unlawful conduct
Unprofessional conduct
Penalty for unlawful conduct — Citations
Part 6
Payment Provisions

58-55-601
58-55 602
58-55-603
58-55-604

Payment
Payment
Payment
Proof of
action

— Account designated
of construction funds — Interest
to subcontractors and suppliers
licensure to maintain or commence

58-55-1 to 58-55-21. R e n u m b e r e d as §§ 58-55-101 to 5855-604.
1994
PARTI
GENERAL PROVISIONS
5855-101. Short title.
This chapter is known as the "Utah Construction Trades
Licensing Act"
1994
58-55-102. Definitions.
In addition to the definitions in Section 58-1-102, as used in
this chaptei
(1) "Apprentice electrician" means a person licensed
under this chapter as an apprentice electrician who is
learning the electrical trade under approved supervision
of a master electrician, residential master electrician, a
journeyman electrician, or a residential journeyman electrician
(2) "Apprentice plumber" means a person licensed under thib chapter as an apprentice plumber who is learning
the plumbing trade under approved supervision of a
journeyman plumber
(3) "Approved supervision" means the immediate supervision of apprentices by qualified licensed electricians
or plumbers as a part of a planned program of training
(4) "Board" means the Contractors Licensing Board,
Electrician Licensing Board, or Plumbers Licensing
Board created in Section 58-55-201
(5) "Construction trade" means any trade or occupation
involving construction, alteration, remodeling, repairing,
wrecking or demolition, addition to, or improvement of
any building, highway, road, railroad, dam, bridge, structure, excavation or other project, development, or improvement to other than personal property
(6) "Construction trades instructor" means a person
licensed under this chapter to teach one or more construction trades in both a classroom and project environment,
where a project is intended for sale to or use by the public
and is completed under the direction of an instructor who
has no economic interest in the project
(7) "Contractor" means any person who for compensation other than wages as an employee undertakes any
work in the construction, plumbing, or electrical trade for
which licensure is required under this chapter and includes
(a) a person who builds any structure on his own
property for the purpose of sale or who builds any
structure intended for public use on his own property,
(b) any person who represents himself to be a
contractor by advertising or any other means,
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(c) any person engaged as a maintenance person,
other than an employee, who regularly engages in
activities set forth under the definition of "construction trade",
(d) any person engaged in any construction trade
for which licensure is required under this chapter, or
(e) a construction manager who performs management and counseling services on a construction
project for a fee
(8) (a) "Electrical trade" means the performance of any
electrical work involved in the installation, construction, alteration, change, repair, removal, or maintenance of facilities, buildings, or appendages or appurtenances
(b) "Electrical trade" does not include
d) transporting or handling electrical materials,
(n) preparing clearance for raceways for wiring, or
(m) work commonly done by unskilled labor or
any installations under the exclusive control of
electrical utilities
(c) For purposes of Subsection (8Kb)
d) no more than one unlicensed person may be
so employed unless more than five licensed electricians are employed by the shop, and
(n) a shop may not employ unlicensed persons
in excess of the five-to-one ratio permitted by this
subsection
(9) "Employee" means an individual as defined by the
division by rule giving consideration to the definition
adopted by the Internal Revenue Service and the Department of Workforce Services
(10) "Engage in a construction trade" means to
(a) engage in, represent oneself to be engaged in,
or advertise oneself as being engaged in a construction trade, or
(b) use the name "contractor" or "builder" or in any
other way lead a reasonable person to believe one is
or will act as a contractor
(11) "Financial responsibility" means a demonstration
of a current and expected future condition of financial
solvency evidencing a reasonable expectation to the division and the board that an applicant or licensee can
successfully engage in business as a contractor without
jeopardy to the public health, safety, and welfare Financial responsibility may be determined by an evaluation of
the total history concerning the licensee or applicant
including past, present, and expected condition and
record of financial solvency and business conduct
(12) "General building contractor" means a person licensed under this chapter as a general building contractor
qualified by education, training, experience, and knowledge to perform or superintend construction of structures
for the support, shelter, and enclosure of persons, animals, chattels, or movable property of any kind or any of
the components of that construction except plumbing,
electrical, and mechanical, for which the general building
contractor shall employ the services of a contractor licensed in the particular specialty, except that a general
building contractor engaged in the construction of singlefamily and multifamily residences up to four units may
perform the mechanical and hire a licensed plumber or
electrician as an employee The division may by rule
exclude general building contractors from engaging in the
performance of other construction specialties in which
there is represented a substantial risk to the public
health, safety, and welfare, and for which a license is
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required unless that general building contractor holds a
valid license in that specialty classification.
(13) "General engineering contractor" means a person
licensed under this chapter as a general engineering
contractor qualified by education, training, experience,
and knowledge to perform construction of fixed works in
any or all of the following: irrigation, drainage, water,
power, water supply, flood control, inland waterways,
harbors, railroads, highways, tunnels, airports and runways, sewers and bridges, refineries, pipelines, chemical
and industrial plants requiring specialized engineering
knowledge and skill, piers, and foundations, or any of the
components of those works. However, a general engineering contractor may not perform construction of structures
built primarily for the support, shelter, and enclosure of
persons, animals, and chattels.
(14) "Immediate supervision" means reasonable direction, oversight, inspection, and evaluation of the work of a
person, in or out of the immediate presence of the supervising person, so as to ensure that the end result complies
with applicable standards.
(15) "Individual" means a natural person.
(16) "Journeyman electrician" means a person licensed
under this chapter as a journeyman electrician having the
qualifications, training, experience, and knowledge to
• wire, install, and repair electrical apparatus and equipment for light, heat, power, and other purposes.
(17) "Journeyman plumber" means a person licensed
under this chapter as a journeyman plumber having the
qualifications, training, experience, and technical knowlh
edge to engage in the plumbing trade.
(18) "Master electrician" means a person licensed under this chapter as a master electrician having the qualifications, training, experience, and knowledge to properly
plan, layout, and supervise the wiring, installation, and
repair of electrical apparatus and equipment for light,
heat, power, and other purposes.
(19) "Monetary limit" means the limit established by
the division under Section 58-55-309.
(20) "Percentage of completion on a contract" is the
percentage obtained by dividing costs to date by total
estimated costs and multiplying by 100. Unless otherwise
specified by rule, specific application of this definition
shall be based upon the "cost-to-cost method" provided in
the 1990 edition of the "Audit and Accounting Guide for
Construction Contractors," Appendix D, published by the
American Institute of Certified Public Accountants. The
division may, upon request or upon its own action, establish an alternate generally recognized method of calculation to determine percentage of completion, if the method
is appropriate to the licensee's or applicant's accounting
procedures.
(21) •'Person" means a natural person, sole proprietorship, joint venture, corporation, limited liability company,
association, or organization of any type.
(22) "Plumbing trade" means the performance of any
mechanical work pertaining to the installation, alteration, change, repair, removal, maintenance, or use in
buildings or within three feet beyond the outside walls of
buildings of pipes, fixtures, and fittings for delivery of the
water supply, discharge of liquid and water carried waste,
or the building drainage system within the walls of the
building. It includes that work pertaining to the water
supply, distribution pipes, fixtures, and fixture traps, the
soil, waste and vent pipes, and the building drain and roof
drains together with their devices, appurtenances, and
connections where installed within the outside walls of
the building.
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(23) "Ratio of apprentices" means, for the purpose w
determining compliance with the requirements fel
planned programs of training and electrician apprentaB
licensing applications, the shop ratio of apprentice eletK
tricians to journeyman or master electricians shall b e n s
journeyman or master electrician to one apprentice «M
industrial and commercial work, and one journeymanil
master electrician to three apprentices on residentiti
work. All on-the-job training shall be under circumstancal
in which the ratio of apprentices to supervisors is i l
accordance with a ratio of one-to-one on nonresidential
work and up to three apprentices to one supervisor a t
residential projects.
I
(24) "Residential and small commercial contract*'!
means a person licensed under this chapter as a reside*!
tial and small commercial contractor qualified by edu»I
tion, training, experience, and knowledge to perform»
superintend the construction of single-family residence*!
multifamily residences up to four units, and commeroM
construction of not more than three stories above ground!
and not more than 20,000 square feet, or any of toil
components of that construction except plumbing, electa!
cal, and mechanical, for which the residential and small
commercial contractor shall employ the services of it
contractor licensed in the particular specialty, except th*|
a residential and small commercial contractor engaged n|
the construction of single-family and multifamily re&f
dences up to four units may perform the mechanical work!
and hire a licensed plumber or electrician as an employe^
(25) "Residential apprentice plumber" means a person
licensed under this chapter as a residential apprentice!
plumber who is learning the residential plumbing trade!
while working on residential buildings under the ap-i
proved supervision of a residential journeyman plumber}
or a journeyman plumber.
j
(26) "Residential building," as it relates to the license!
classification of'residential apprentice plumber and resn
dential journeyman plumber, means a single or multipler
family dwelling of up to four units.
I
(27) "Residential journeyman electrician" means a per-t
son licensed under this chapter as a residential journey-*
man electrician having the qualifications, training, expe-j
rience, and knowledge to wire, install, and repair
electrical apparatus and equipment for light, heat, power.
and other purposes on buildings using primarily nonmetallic sheath cable.
(28) "Residential journeyman plumber" means a per
son licensed under this chapter as a residential journeyman plumber having the qualifications, training, experi-*
ence, and knowledge to engage in the plumbing trade ai
limited to the plumbing of residential buildings.
(29) "Residential master electrician" means a person
licensed under this chapter as a residential master electrician having the qualifications, training, experience.
and knowledge to properly plan, layout, and supervise the
wiring, installation, and repair of electrical apparatu;
and equipment for light, heat, power, and other purposes
on residential projects.
(30) "Residential project," as it relates to an electrician
or electrical contractor, means buildings primarily wired
with nonmetallic sheathed cable, in accordance with standard rules and regulations governing this work, including
the National Electrical Code, and in which the voltage
does not exceed 250 volts line to line and 125 volts tc
ground.
(31) "Specialty contractor" means a person licensee
under this chapter under a specialty contractor classification established by rule, who is qualified by education,
training, experience, and knowledge to perform those

58-55-302

OCCUPATIONS AND PROFESSIONS

241

construction trades and crafts requiring specialized skill
the regulation of which are determined by the division to
be in the best interest of the public health, safety, and
welfare. A specialty contractor may perform work in crafts
or trades other than those in which he is licensed if they
are incidental to the performance of his licensed craft or
trade.
(32) "Unlawful conduct" is as defined in Sections 58-1501 and 58-55-501.
(33) "Unprofessional conduct* is as defined in Sections
58-1-501 and 58-55-502 and as may be further defined by
rule.
(34) "Wages" means all amounts due an employee for
' labor or services whether the amount is fixed or ascertained on a time, task, piece, commission, or other basis
for calculating the amount.
(35) "Work in process" means all unfinished work under verbal or written contract, whether in or out of Utah,
regardless of whether licensure is required under this
chapter, for which costs have accrued or been realized.
The value of unfinished work on a contract shall be
determined by expressing the current percentage of
completion as a decimal fraction, subtracting it from 1.00
and multiplying the difference by the total dollar amount
of the contract.
1996
PART 2
BOARD
58-55-201. Board created — Duties
(1) There is created a Contractors Licensing Board, a
Plumbers Licensing Board, and an Electricians Licensing
Board. Members of the boards shall be selected to provide
representation as follows:
(a) The Contractors Licensing Board consists of seven
members as follows:
(i) one member shall be a licensed general engineering contractor;
(ii) one member shall be a licensed general building contractor;
(iii) two members shall be licensed residential and
small commercial contractors;
(iv) two members shall be licensed specialty contractors; and ,
(v) one member shall be a certified public accountant.
(b) The Plumbers Licensing Board consists of five
members as follows: ,
(i) four members shall be licensed journeyman
plumbers, of whom two shall be licensed plumbing
contractors; and
(ii) one member shall be from the public at large
• with no history of involvement in the construction
trades.
(c) The Electricians Licensing Board consists of five
members as follows:
(i) two members shall be licensed from among the
license classifications of master or journeyman electrician, of whom one shall represent a union organization and one shall be selected having no union
affiliation;
(ii) two shall be licensed electrical contractors of
whom one shall represent a union organization and
one shall be selected having no union affiliation; and
(iii) one member shall be from the public at large
with no history of involvement in the construction
trades or union affiliation.
(2) The boards shall be appointed and serve in accordance
with Section 58-1-201.

(3) The duties and responsibilities of the boards shall be in
accordance with Sections 58-1-202 and 58-1-203.
1994
PART 3'
LICENSING
58-55-301. L i c e n s e r e q u i r e d — L i c e n s e classifications.
(1) (a) Any person engaged in the construction trades licensed under this chapter, or as a contractor regulated
under this chapter, shall become licensed under this
chapter before engaging in t h a t trade or contracting
activity in this state unless specifically exempted from
licensure under Section 58-55-305.
(b) The license issued under this chapter and the
business license issued by the local jurisdiction in which
the licensee has its principal place of business shall be the
only licenses required for the licensee to engage in a
construction trade or as a contractor within the state.
(c) Neither the state nor any of its political subdivisions
may require of a licensee any additional business licenses,
registrations, certifications, contributions, donations, or
anything else established for the purpose of qualifying a
licensed contractor to do business in t h a t local jurisdiction, except for contract prequalification procedures required by state agencies, or the payment of any fee for the
license, registration, or certification established as a condition to do business in t h a t local jurisdiction.
(2) The division shall issue licenses under this chapter to
qualified persons in the following classifications:
(a) general engineering contractor;
(b) general building contractor;
(c) residential and small commercial contractor;
(d) specialty contractor;
(e) journeyman plumber;
(f) apprentice plumber;
(g) residential journeyman plumber;
(h) residential apprentice plumber;
(i) master electrician;
(j) residential master electrician;
(k) journeyman electrician;
(1) residential journeyman electrician;
(m) apprentice electrician; and
(n) construction trades instructor:
(i) general engineering classification;
(ii) general building classification;
(iii) electrical classification;
(iv) plumbing classification; and
(v) mechanical classification.
(3) An applicant may apply for a license in one or more
classification or specialty contractor subclassification. A license shall be granted in each classification or subclassification for which the applicant qualifies. A separate application
and fee must be submitted for each license classification or
subclassification.
1994
58-55-302. Qualifications for l i c e n s u r e .
(1) Each applicant for a license under this chapter shall:
(a) submit an application prescribed by the division;
(b) pay a fee as determined by the department under
Section 63-38-3.2;
(c) (i) pass an examination approved by the division in
collaboration with the board, except for the classifications of apprentice plumber, residential apprentice
plumber, and apprentice electrician for whom no
examination is required; or
(ii) the individual qualifier must pass the required
examination if the applicant is a business entity;
(d) if an apprentice, identify the proposed supervisor of
the apprenticeship;
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(e) if an applicant for a contractor's license:
(i) produce satisfactory evidence of financial responsibility, except for construction trades instructor
for whom evidence of financial responsibility is not
required;
experience in the Construction industry and knowledge of the principles of the conduct of business as a
i contractor, reasonably necessary for the protection of
,the public health, safety, and welfare; and
(iii) be a licensed master electrician if an applicant
for an electrical contractor's license or a licensed
master residential electrician if an applicant for a
residential electrical contractor's license; or
(iv) be a journeyman plumber or residential journeyman plumber if an applicant for a plumbing
contractor's license;
(f) if an applicant for a construction trades instructor
license, satisfy any additional requirements established
by rule. »
(2) After approval of an applicant for a contractor's license
by the board and the division, the applicant shall file the
following with the division before the division issues the
license:
,
•
*
j, (a) proof of workers' compensation insurance which
covers employees of the applicant in accordance with
applicable Utah law;
(b) proof of public liability insurance in coverage
amounts and form established by rule except for a construction trades instructor for whom public, liability insurance is not required; and
(c) proof of registration as required by applicable law
wifti t'he:
(i) Utah Department of Commerce;
(ii) Division of Corporations and Commercial
Code;
(iii) Division of Workforce Information and Payment Services in the Department of Workforce Services, for purposes of Title 35A, Chapter 4, Employment Security Act;
(iv) State Tax Commission; and
(v) Internal Revenue Service.
(3) In addition to the general requirements for each applicant in Subsection (1), applicants shall comply with the
following requirements to be licensed in the following classifications:
(a) A journeyman plumber applicant shall produce:
(i) satisfactory evidence of successful completion of
the equivalent of at least four years of full-time
training and instruction as a licensed apprentice
, plumber under supervision of a licensed journeyman
plumber and in accordance with a planned program
of training approved by the division;
(ii) satisfactory evidence of at least eight years of
full-time experience approved by the division in collaboration with the Plumbers Licensing Board; or
(iii) satisfactory evidence of meeting the qualifications determined by the division and board to be
(b) A residential journeyman plumber shall produce
satisfactory evidence of completion of:
(i) the equivalent of at least three years of full-time
training and instruction as a licensed apprentice
plumber under the supervision of a licensed residential journeyman plumber or licensed journeyman
plumber in accordance with a planned program of
training approved by the division;
(ii) at least six years of full-time experience in a
maintenance or repair trade involving substantial
plumbing work; or
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(iii) satisfactory evidence of meeting the qualifications determined by the division and board to be
equivalent to Subsection (3)(b)(i) or (b)(ii).
(c) A master electrician applicant shall produce satisfactory evidence that he either: ' '
,
ited college or university approved by the division
and has one year of practical electrical experience as
a licensed apprentice electrician;
*
(ii) is a graduate of an electrical trade school,
having received an associate of applied sciences degree following successful completion of a course of
study approved by the division, and has two years of
practical experience as a licensed journeyman electrician;
*
(iii) is a graduate of an electrical trade school,
having received a certificate of completion followinf
successful completion of a course of study approved
by the division, and has four years of practical expe*rience as a journeyman electrician;
. -\
(iv) has at least eight years of practical experience
under the supervision of a licensed journeyman or
master electrician; or
,;
(v) meets the qualifications determined by the division and board to be equivalent to these qualifies-*
tions.
.
±
(d) A master residential electrician applicant shall produce satisfactory evidence that he:
(i) has at least two years of practical experience ai
l
a residential journeyman electrician; or
' ^
(ii) meets the qualifications determined by the«
ttro&un an^NDDBiTivtoNDe eqvnv^eiit^iotmB pxa£iu&,
experience.
'
'
&,
(e) A journeyman electrician applicant shall produce
satisfactory evidence that he either:
''
•*
(i) has successfully completed at least four years of,
full-time training^ and instruction as a licensed apprentice electrician under the supervision of a master*
electrician or journeyman electrician and in accord
dance with a planned training program approved by
the division;
*
^
(ii) has six years of practical experience in wiring,,
installing, and repairing electrical apparatus and;
equipment for light, heat, and power under the su«<
pervision of a licensed master or journeyman electri-\
cian; or
j
(iii) meets the qualifications determined by tht^
division and board to be equivalent to these qualifications,
-j
(f) A residential journeyman electrician applicant shall 3
produce satisfactory evidence that he:
j
(i) has successfully completed two years of training,
in an electrical training program approved by thei
division;
j
(ii) has four years of practical experience in wirings
installing, and repairing electrical apparatus andi
equipment for light, heat, and power under the SO-Q)
tial master, or residential journeyman electrician; ortj
(iii) meets the qualifications determined by the]
division and board to be equivalent to Subsectioai
(3)(f )(i) or (f )(ii).
^
(g) The conduct of licensed apprentice electricians and|
their licensed supervisors shall be in accordance with the]
following:
j
(i) A licensed apprentice electrician shall be under!
the immediate supervision of a licensed master, JOUM
neyman, residential master, or residential journeys
man electrician. An apprentice in the fourth year flfl
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training may work without supervision for a period
not to exceed eight hours in any 24-hour period.
(ii) A licensed master, journeyman, residential
master, or residential journeyman electrician may
have under his immediate supervision on a residential project up to three licensed apprentice electricians.
(iii) A licensed master or journeyman electrician
may have under his immediate supervision on nonresidential projects only one licensed apprentice electrician.
1997
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(5) It is the duty and responsibility of the licensee and the
qualifier to comply with the provisions of this section. Failure
to comply with the requirements of this section may be
considered unprofessional conduct by the licensee, the qualifier, or both.
»
(6) If an individual qualifying on behalf of a business entity
issued a license under this chapter ceases association with
that entity as required in Subsection (4), the licensee shall
notify the division in writing within ten days after cessation of
association or employment. If notice is given, the license shall
remain in force for 60 days after the date of cessation of
association or employment. The licensee shall replace the
original qualifier with another individual qualifier within the
60-day period or the license shall be automatically suspended.
(7) Failure to notify the division of cessation of association
or employment of a qualifier as required in Subsection (6) may
result in immediate suspension ofthe license upon a finding of
good cause.
1994

58-55-303. Term of l i c e n s e — E x p i r a t i o n — R e n e w a l .
«•* (1) Each license issued under this chapter shall be issued in
' accordance with a two-year renewal cycle established by rule.
The division may by rule extend or shorten a renewal period
' by as much as one year to stagger the renewal cycle it
administers.
. (2) At the time of renewal, the licensee shall show satisfac58-55-305. E x e m p t i o n s from l i c e n s u r e .
* tory evidence of continuing financial responsibility as required
In addition to the exemptions from licensure in Section
under Section 58-55-306.
58-1-307, the following persons may engage in acts * or prac* v(3) Each license automatically expires on the expiration tices included within the practice of construction trades sub'date shown on the license unless the licensee renews the ject to the stated circumstances and limitations without being
license in accordance with Section 58-1-308.
1994
licensed under this chapter:
(1) an authorized representative of the United States
58-55-304. Licensee n a m e s — L i c e n s e n u m b e r u s e —
government or an authorized employee of the state or any
License qualifier.
of its political subdivisions when working on construction
(1) No license may be issued by the division in a name that
work of the state or the subdivision, and when acting
is identical to or so resembles the name of another licensee
, within the terms of his trust, office, or employment;
that the division determines t h a t it may result in confusion or
(2) a person engaged in construction or operation inci" mistake.
,
dental to the construction and repair, of irrigation and
* «? (2) The contractor's license number shall be made a part of
drainage ditches of regularly constituted irrigation dis'. all permit applications, contracts, agreements, or bids when a
tricts, reclamation districts, and drainage districts or
* license is required.
» >
construction and repair relating to farming t dairying,
> ; (3) The division may issue a license in the name of an
agriculture, livestock or poultry raising, metal and coal
| individual person or the name of a business entity for which
mining, quarries, sand and gravel excavations, well drill* the individual person acts as a qualifier, in accordance with
ing, hauling to and from construction sites, and lumberthe following:
ing;
(a) An individual shall:
(3) public utilities operating under the rules of the
(i) submit an application in his name;
Public Service Commission on construction work inciden(ii) demonstrate his own financial responsibility;
tal to their own business;
and
(4) sole owners of property engaged in building struc(iii) pass the required examination and meet all
tures on their property for their own noncommercial,
other requirements of this chapter.
nonpublic use; except, any person other than the property
owner or individuals described in Subsection (5) who
(b) A business entity shall:
engages in building the structure must be licensed under
(i) submit the application in the name of and on
this chapter if he is otherwise required to be licensed
behalf of the business entity;
under this chapter;
(ii) list the individual as the qualifier;
(5) (a) an individual engaged in construction or reno(iii) demonstrate financial responsibility of the
vation of a residential building for noncommercial,
business entity if applying for a contractor's license;
nonpublic use if t h a t person:
(iv) provide evidence that the individual qualifier
(i) works without compensation other than
has passed the required examination; and
token compensation t h a t is not considered salary
5Ht.\
(v) meet all other requirements of this chapter.
or wages; and
fe,(4) A person acting as a qualifier for a business entity
(ii) works under* the direction of the property
pflcensee must demonstrate to the division t h a t he is an owner,
owner who engages in building the structure;
^officer, or manager within that business entity who exercises
(b) for purposes of Subsection (5), "token compenImmaterial authority in the conduct of t h a t business entity's
sation" means compensation paid by a sole owner of
^contracting business by:
property exempted from licensure under Subsection
* ^ , (a) making substantive technical and administrative
(4) to an individual exempted from licensure under
| ^ decisions relating to the work performed for which a
Subsection (5), t h a t is:
license is required under this chapter; .
(i) minimal in value when compared with the
(b) hiring, promoting, transferring, laying off, disciplinfair market value of the services provided by the
ing, directing, or discharging employees of .the licensee
individual;
either by himself or through others; and
(ii) not related to the fair market value of the
(c) not being involved in any other employment or
services provided by the individual; and
*}, activity which conflicts with his duties and responsibili(iii) is incidental to providing of services by the
ties to ensure the licensee's performance of work reguindividual including paying for or providing
*r* lated under this chapter does not jeopardize the public
meals or refreshment while services are being
p , health, safety, and welfare.
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provided, or paying reasonable transportation
costs incurred by the individual in travel to the
site of construction,
(6) a person engaged in the sale or merchandising of
personal property that by its design or manufacture may
be attached, installed, or otherwise affixed to real property who has contracted with a person, firm, or corporation licensed under this chapter to install, affix, or attach
that property,
(7) a contractor submitting a bid on a federal aid
highway project, if, before undertaking any construction
under that bid, the contractor is licensed under this
chapter,
(8) (a) a person engaged in the alteration, repair, remodeling, or addition to or improvement of any building with a contracted or agreed value of less than
$1,000, including both labor and materials, and including all changes or additions to the contracted or
agreed upon work,
(b) notwithstanding Subsection (8)(a), work in the
plumbing and electrical trades must be performed by
a licensed electrician or plumber except as otherwise
provided in this section,
(9) a person practicing a specialty contractor classifica-*
tion or construction trade which is not classified by rule by
the director as significantly impacting the public's health,
safety, and welfare,
(10) owners and lessees of property and persons regularly employed for wages by owners or lessees of property
or their agents for the purpose of maintaining the property, are exempt from this chapter when doing work upon
the property,
(11) (a) a person engaged in minor plumbing work
incidental to the replacement or repair of a fixture or
an appliance in a residential or small commercial
building, or structure used for agricultural use, as
defined in Section 58-56-4, provided that no modification is made to existing culinary water, soil, waste,
or vent piping,
(b) except as provided in Subsection (5), installation for the first time of a fixture or an appliance is
not included in the exemption provided under Subsection (HXa),
(12) a person who ordinarily would be subject to the
plumber licensure requirements set forth in this chapter
when installing or repairing a water conditioner or other
water treatment apparatus if the conditioner or apparatus
(a) meets the appropriate state construction codes
or local plumbing standards, and
(b) is installed or repaired under the direction of a
person authorized to do such work under an appro
pnate specialty contractor license,
(13) a person who ordinarily would be subject to the
electrician licensure requirements set forth in this chapter when employed by or under contract with
(a) railroad corporations, telephone corporations
or their corporate affiliates, elevator contractors or
constructors, or street railway systems, or
(b) public service corporations, rural electrification
associations, or municipal utilities who generate,
distribute, or sell electrical energy for light, heat, or
power,
(14) a person involved in minor electrical work incidental to a mechanical or service installation, and
(15) a student participating in construction trade education and training programs approved by the division in
collaboration with the board under the condition that
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(a) all work intended as a part of a finished product
on which there would normally be an inspection by a
building inspector is, in fact, inspected and found
acceptable by a licensed building inspector, and
(b) a l i c e n s e d contractor obtains the
building permits

necessary
1997

58-55-306. F i n a n c i a l responsibility.
(1) An applicant for licensure as a contractor, and a licensee
applying for renewal of a contractor's license shall demonstrate to the division and the board the applicant's or hcens
ee's financial responsibility before the issuance of or the
renewal of a license The burden to demonstrate financial
responsibility is upon the applicant or licensee
(2) Evidence of financial responsibility shall be demonstrated by providing the division with a license bond, cash
deposit, financial statements prepared by an independent
certified public accountant, or by division review of the applicant's or licensee's financial statements, at the option of the
licensee, and in accordance with provisions defined by rule
(3) T h e financial responsibility of a corporation s h a l l be
e s t a b l i s h e d i n d e p e n d e n t l y of and w i t h o u t reliance upon the
a s s e t s or g u a r a n t e e s of i t s officers, directors, and stockholders,
b u t u p o n a s h o w i n g of r e a s o n a b l e need, the division and board
m a y i n q u i r e i n t o t h e financial responsibility of t h e corporation's officers a n d directors a s a c r i t e n o n in d e t e r m i n i n g the
corporation's financial responsibility
1994

58-55-307. Confidentiality of records and reports.
Notwithstanding Title 63, Chapter 2, Government Records
Access and Management Act, credit reports, financial statements, and other information submitted to the division by or
at the request and direction of an applicant or licensee for the
purpose of supporting a representation of financial responsibility are confidential and are not open for public inspection
and are not subject to discovery in civil or administrative
proceedings
1994
58-55-308. S c o p e of practice — Rules.
(1) The division, in collaboration with the board, may adopt
rules pursuant to Title 63, Chapter 46a, Utah Administrative
Rulemaking Act, to define and limit the scope of practice of the
classifications and subclassifications licensed under this chapter in a manner consistent with established practice in the
construction trades industry The division and the board may
limit the field and scope of operations of a licensee under this
chapter in accordance with the rules and the public health,
safety, and welfare, based on the licensee's education, training, experience, knowledge, and financial responsibility
(2) This section does not prohibit a licensed specialty con
tractor from accepting and entering into a contract involving
the use of two or more crafts or trades if the performance of the
work in the crafts or trades, other than that in which he is
licensed, is incidental and supplemental to the work for which
he is licensed
1994
58-55-309. M o n e t a i y limit.
(1) The division shall establish and assign to each licensed
contractor a monetary limit representing the maximum value
of work in process that the licensee is permitted to undertake
at any one time while engaged in any work requiring licensure
under this chapter
(2) Except as provided in Subsection (3), the division shall
set a contractor's monetary limit by
(a) evaluating the contractor's current financial statements using a financial model developed by the division,
(b) considering the contractor's qualifications, includ
ing financial responsibility, and
(c) balancing the interests of the public health, safety,
and welfare
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| (3) Upon request of the contractor, the division shall accept
lie contractor's aggregate bonding limit as the monetary limit
dlfi surety acceptable to the division, as described by rule, has
, established this limit for the contractor
A (4) A licensee may request a change in the monetary limit
*hj filing a written request with the division along with
Iropporting documents
& (5) A licensee may submit to the division a written notice of
^talent to request an increase in the monetary limit This
f
noUce temporarily permits the licensee to bid on a contract m
Recess of the monetary limit, but only in accordance with
^Section 58 55 501 and Subsection 58-55-503(1) Within five
^working days after submitting the notice of intent, the licensee shall submit a properly documented request to increase
^the monetary limit
1994
98-55-310. Requirements w h e n w o r k i n g for political
subdivision or state agency.
Each political subdivision and agency of the state and each
board of education which requires the issuance of a permit or
license as a precondition to the construction, alteration, improvement, demolition, or other repairs for which a contractor's license is also required under this chapter shall
(1) require that each applicant for a permit or license
file a signed statement that the applicant has a current
contractor's license with the license number included in
the application,
(2) require that any representation of exemption from
the contractor's licensing law be included in the signed
statement and that if that exempt person, firm, corporation, association, or other organization intends to hire a
contractor to perform any work under the permit or
license, that the license number of that contractor be
included in the application, but if a contractor has not
been selected at the time of the application for a permit or
license, the permit or license shall be issued only on the
condition that a currently licensed contractor will be
selected and that the license number of the contractor will
be given to the issuing public body and displayed on the
permit or license, and
(3) upon issuance of a permit or license affix the contractor's license number to that permit or license for
public display
1994
PART 4
LICENSE DENIAL AND DISCIPLINE
58-55-401. Grounds for denial of l i c e n s e a n d disciplinary p r o c e e d i n g s .
The division may refuse to issue a license to an applicant,
refuse to renew the license of a licensee, revoke the right of a
licensee to recover from the Residence Lien Recovery Fund
created by Section 38-11-201, revoke, suspend, restrict, or
place on probation the license of a licensee, issue a public or
pnvate reprimand to a licensee, and issue a cease and desist
orders order, in accordance with Section 58-1-401
1994
58-55-402. I n v e s t i g a t i o n of regulated a c t i v i t y .
(1) The division shall be responsible for the investigation of
persons and activities in violation of the provisions of this
chapter
(2) Investigation by the division shall include investigations of
(a) licensees engaged in unlawful or unprofessional
conduct, and
(b) unlicensed persons engaged in the conduct of activity or work regulated under this chapter and for which a
license is required

58-55-501

(3) The division shall decline to proceed with investigation
of the violation of any provisions of this chapter if the division
finds there is no apparent material jeopardy to the public
health, safety, and welfare
(4) The division shall have no responsibility for the inspection of construction work performed in the state to determine
compliance with applicable codes, or industry and workmanship standards, except as provided in Subsections 58-1501(2)(g), 58-55-502(2), (3), and (4), and 58 55-501(16)
(5) Authorized representatives of the division shall be permitted to enter upon the premises or site of work regulated
under this chapter for the purpose of determining compliance
with the provisions of this chapter
1994
58-55-403. Minimum time for d i v i s i o n action.
(1) The division has at least five working days after receiving an application for licensure to determine whether to issue
a license under this chapter
(2) Except as provided in Subsection (3), the division has at
least five working days after receiving a request for a change
in the monetary limit to determine whether to grant the
change
(3) The division shall approve or deny a request for an
increase in the monetary limit within five working days after
receiving the request if the licensee filed, within five working
days before submitting the request to the division, a notice of
intent to request an increase under Subsection 58-55-309(5)
1994

PART 5

UNLAWFUL AND UNPROFESSIONAL CONDUCT —
PENALTIES
58-55-501. Unlawful c o n d u c t .
Unlawful conduct includes
(1) engaging in a construction trade, acting as a contractor, or representing oneself to be engaged in a construction trade or to be acting as a contractor in a
construction trade requiring licensure, unless the person
doing any of these is appropriately licensed or exempted
from licensure under this chapter,
(2) acting in a construction trade beyond the scope of
the license held,
(3) hiring or employing in any manner an unlicensed
person, other than an employee for wages who is not
required to be licensed under this chapter, to engage in a
construction trade for which licensure is required or to act
as a contractor or subcontractor m a construction trade
requiring licensure,
(4) applying for or obtaining a building permit either
for oneself or another when not licensed or exempted from
licensure as a contractor under this chapter,
(5) issuing a building permit to any person for whom
there is no evidence of a current license or exemption from
licensure as a contractor under this chapter,
(6) applying for or obtaining a building permit for the
benefit of or on behalf of any other person who is required
to be licensed under this chapter but who is not licensed or
is otherwise not entitled to obtain or receive the benefit of
the building permit,
(7) failing to obtain a building permit when required by
law or rule,
(8) submitting a bid for any work for which a license is
required under this chapter by a person not licensed or
exempted from licensure as a contractor under this chapter,
(9) willfully or deliberately misrepresenting or omitting a material fact in connection with an application to
obtain or renew a license under this chapter,
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section (1) shall accrue interest at the rate of 1% per month
The owner may withhold payment for the amount of any
disputed or uncompleted items and may require, as a condition to payment of any amount under the construction contract, t h a t lien waivers be furnished by the contractor's
subcontractors, suppliers, or employees The owner may also
at his option issue joint checks >}o payment'may be withheld
unless the contractor is notified, in writing, at the time of
withholding the payment as to any disputed item
(3) On projects involving multiple buildings, each building
shall be considered individually in determimng the amount to
be paid the contractor
(4) Partial occupancy of a building requires payment in
direct proportion to the value of the part of the building
occupied
(5) Any money paid the contractor under Subsection (1),
including interest, shall be disbursed to subcontractors and
suppliers within 30 days after receipt of that money Payment
by the contractor shall be in direct proportion to the subcontractors' and suppliers basis in the total contract between the
contractor and the owner
1994
58-55-603. Payment to subcontractors and suppliers.
(1) When a contractor receives any construction funds from
an owner or another contractor for work performed and billed,
he shall pay each of his subcontractors and suppliers in
proportion to the percentage of the work they performed under
that billing, unless otherwise agreed by contract
(2) If, under this section and without reasonable cause, or
unless otherwise agreed by contract, the contractor fails to pay
for work performed by his subcontractors or suppliers within
30 consecutive days after receiving construction funds from
the owner or another contractor for work performed and
billed, or after the last day payment is due under the terms of
the billing, whichever is later, he shall pay to the subcontractor or supplier, in addition to the payment, interest in the
amount of 1% per month of the amount due, beginning on the
day after payment is due, and reasonable costs of any collection and attorney's fees
(3) When a subcontractor receives any construction payment under this section, Subsections (1) and (2) apply to t h a t
subcontractor
1994
58-55-604.

P r o o f of l i c e n s u r e t o m a i n t a i n o r c o m m e n c e
action.
No contractor may act asr agent or commence or maintain
any action in any coui t of the state for collection of compensation for performing an> act for which a license is required by
this chapter without alleging and proving that he was a
properly licensed contractor when the contract sued upon was
entered into, and when the alleged cause of action arose
1994
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58-56-1. Short title.
This chapter is known as the "Utah Uniform Building
Standards Act"
58-56-2. Chapter administration.
The provisions of this chapter shall be administered by the
Division of Occupational and Professional Licensing
19*
58-56-3. Definitions.
In addition to the definitions in Section 58-1-102, as used in
this chapter
(1) "ANSI" means American National Standards Institute, Inc
(2) ttCode(s)w means the NEC, building code, mechanical code, or plumbing code as defined in this section andat^
applied in context
(3) "Commission" means the Uniform Building Codi
Commission created under this chapter
(4) "Compliance agency" means a n agency of the state
or any of its political subdivisions which issue permits for
construction regulated under the codes, or any other
agency of the state or its political subdivisions specifically
empowered to enforce compliance with the codes
(5) "Factory built housing" means manufactured home!
or mobile homes
*
(6) "HUD code" means the Federal Manufactured
Housing Construction and Safety Standards Act
(7) "Installation standard" means the standard
adopted and published by the National Conference of
States on Building Codes and Standards (NCSBCS), for
the installation of manufactured homes titled "The Standard for Manufactured Home Installations," the accompa*
nying manufacturer's instructions for the installation of
the manufactured home, or such equivalent standard t
adopted by rule
(8) "Local regulator" means each political subdivision
of the state which is empowered to engage in the regulation of construction, alteration, remodeling, building, repair, and other activities subject to the codes adopted
pursuant to this chapter
(9) "Manufactured home" means a transportable factory built housing unit constructed on or after June 15,
1976, according to the Federal Home Construction and
Safety Standards Act of 1974 (HUD Code), in one or more
sections, which, in the traveling mode, is eight body feet
or more in width or 40 body feet or more in length, or
when erected on site, is 400 or more square feet, and
which is built on a permanent chassis and designed to be
used as a dwelling with or without a permanent foundation when connected to the required utilities, and include!
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the plumbing, heating, air-conditioning, and electrical
systems All manufactured homes constructed on or after
June 15,1976, shall be identifiable by the manufacturer's
data plate bearing the date the unit was manufactured
and a HUD label attached to the exterior of the home
certifying the home was manufactured to HUD standards
(10) "Factory built housing set-up contractor" means
an individual licensed by the division to set up or install
factory built housing on a temporary or permanent basis
The scope of the work included under the license includes
the placement and or securing of the factory built housing
on a permanent or temporary foundation, securing the
units together if required, and connection of the utilities
to the factory built housing unit, but does not include site
preparation, construction of a permanent foundation, and
construction of utility services to the near proximity of the
factory built housing unit If a dealer is not licensed as a
factory built housing set up contractor, that individual
must subcontract the connection services to individuals
who are licensed by the division to perform those specific
functions under Title 58, Chapter 55, Utah Construction
Trades Licensing Act
(11) "Mobile home" means a transportable factory built
housing unit built prior to J u n e 15, 1976, in accordance
with a state mobile home code which existed prior to the
Federal Manufactured Housing and Safety Standards Act
(HUD Code)
(12) "Modular unit" means a structure built from sections which are manufactured in accordance with the
construction standards adopted pursuant to Section 5856-4 and transported to a building site, the purpose of
which is for human habitation,* occupancy, or use
(13) "NEC" means the National Electrical Code
(14) "Opinion" means a written, nonbmdmg, and advisory statement issued by the commission concerning an
interpretation of the meaning of the codes or the application of the codes in a specific circumstance issued in
response to a specific request by a^ party to the issue
(15) "State regulator" means an agency of the state
which is empowered to engage in the regulation of construction, alteration, remodeling, building, repair, and
other activities subject to the codes adopted pursuant to
this chapter
(16) "Unlawful conduct" as defined in Section 58-1-501
includes
(a) engaging in the sale of factory built housing
without being registered with the division as a dealer,
unless the sale is exempt under Section 58-56-16, and
(b) selling factory built housing within the state as
a dealer without collecting and remitting to the
division the fee required by Section 58-56-17
1995
58-56-4. Adoption of b u i l d i n g c o d e s — A m e n d m e n t s .
(1) As used in this section
(a) "Agricultural use" means a use which relates to the
tilling of soil and raising of crops, or keeping or raising
domestic animals, for the purpose of commercial food
production
(b) "Not for h u m a n occupancy" means use of a structure for purposes other than protection or comfort of
human beings, but allows people to enter the structure for
maintenance and repair, and for the care of livestock,
crops, or equipment intended for agricultural use which
are kept there
(2) Subject to the provisions of Subsections (4) and (5), the
following are adopted as the construction standards to which
the state and each political subdivision of this state shall
adhere in building construction, alteration, remodeling and
repair, and in the regulation of building construction, alteration, remodeling and repair
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(a) a building code promulgated by a nationally recognized code authority,
(b) the National Electrical Code promulgated by the
National Fire Protection Association,
(c) a plumbing code adopted by a nationally recognized
code authority, and
(d) a mechanical code promulgated by a nationally
recognized code authority
(3) The division, in collaboration with the commission, shall
adopt by rule the edition of the NEC or code and specific
edition of the codes described in Subsections (l)(a), (c), and (d)
to be used as the standard and may adopt by rule successor
editions of any adopted code
(4) The division, in collaboration with the commission, may
adopt amendments to the adopted codes to be applicable to the
entire state or within a political subdivision only in accordance
with Section 58 56-7
(5) Except in a residential area, a structure used solely in
conjunction with agriculture use, and not for human occupancy, is exempted from the permit requirements of any
building code adopted by the division, however, unless otherwise exempted, plumbing, electrical, and mechanical permits
may be required when that work is included in the structure
1996

58-56-5.

B u i l d i n g Code C o m m i s s i o n — Composition of
c o m m i s s i o n — C o m m i s s i o n d u t i e s and responsibilities.
(1) There is established a Uniform Building Code Commission to advise the division with respect to the division's
responsibilities in administering the codes under this chapter
(2) The commission shall be appointed by the executive
director who shall submit his nominations to the governor for
confirmation or rejection If a nominee is rejected, alternative
names shall be submitted until confirmation is received
Following confirmation by the governor, the appointment shall
be made
(3) The commission shall consist of eleven members who
shall be appointed in accordance with the following
(a) one member shall be from among candidates nominated by the Utah League of Cities and Towns and the
Utah Association of Counties,
(b) one member shall be a licensed building inspector
employed by a political subdivision of the state,
(c) one member shall be a licensed professional engineer,
(d) one member shall be a licensed architect,
(e) one member shall be a fire official,
(f) three members shall be contractors licensed by the
state, of which one shall be a general contractor, one an
electrical contractor, and one a plumbing contractor,
(g) two members shall be from the general public and
have no affiliation with the construction industry or real
estate development industry, and
(h) one member shall be from the Division of Facilities
Construction Management, Department of Administrative Services
(4) (a) Except as required by Subsection (b), as terms of
current commission members expire, the executive director shall appoint each new member or reappointed member to a four-year term
(b) Notwithstanding the requirements of Subsection
(a), the executive director shall, at the time of appointment or reappointment, adjust the length of terms to
ensure that the terms of commission members are staggered so t h a t approximately half of the commission is
appointed every two years
(5) When a vacancy occurs in the membership for any
reason, the replacement shall be appointed for the unexpired
term

58-56-6

OCCUPATIONS AND PROFESSIONS

(6) No commission member may serve more than two full
terms, and no commission member who ceases to serve may
again serve on the commission until after the expiration of two
years from the date of cessation of service
(7) A majority of the commission members shall constitute
a quorum and may act on behalf of the commission
(8) (a) Ci) Members who are not government employees
shall receive no cbmpensation or benefits for their
services, but may receive per diem and expenses
incurred in the performance of the member's official
duties at the rates established by the Division of
Finance under Sections 63A-3-106 and 63A-3-107
(n) Members may decline to receive per diem and
expenses for their service
(b) d) State government officer and employee members
who do not receive salary, per diem, or expenses from
their agency for their service may receive per diem
and expenses incurred in the performance of their
official duties from the commission at the rates established by the Division of Finance under Sections
63A-3-106 and 63A-3-107
(n) State government officer and employee members may decline to receive per diem and expenses for
their service
(c) d) Local government members who do not receive
salary, per diem, or expenses from the entity that
they represent for their service may receive per diem
and expenses incurred in the performance of their
official duties at the rates established by the Division
of Finance under Sections 63A-3-106 and 63A-3-107
(n) Local government members may decline to
receive per diem and expenses for their service
(9) The commission shall annually designate one of its
members to serve as chair of the commission The division
shall provide a secretary to facilitate the function of the
commission and to record its actions and recommendations
(10) The duties and responsibilities of the commission are
to
(a) recommend to the director the adoption by rule of
the edition of the NEC, and the specific codes and editions
of the cbdes described in Subsections 58-56-4(l)(a), (c) and
(d) adopted pursuant to this chapter,
(b) recommend to the director the adoption by rule of
amendments to the NEC, the building code, the mechanical code, and plumbing code adopted pursuant to this
chapter,
*
(c) offer an opinion regarding the interpretation of or
the application of any of the codes adopted pursuant to
this chapter upon a formal submission by a party to the
matter in question which submission must clearly state
the facts in question, the specific code citation involved
and the position taken by a.11 parties,
(d) act as an appeals board as provided in Subsection
58-56-8(3),
(e) establish advisory peer committees on either a
standing or ad hoc basis to advise the commission with
respect to building code matters, including a committee to
advise the commission regarding health matters related
to the UPC, and
(f) assist the division in overseeing code related training in accordance with Section 58-56-9
1996
58-56-6. Building codes — Division duties and responJ
sibilities.
(1) The division shall administer the adoption and amendment of the NEC, the building code, the mechanical code, and
the plumbing code adopted under Section 58-56-4 pursuant to
this chapter, but, shall have no responsibility or duty to
conduct inspections to determine compliance with the codes,
issue permits, or assess building permit fees
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(2) Administration of the NEC, the building code, the
mechanical code, and the plumbing code adopted under Section 58-56-4 by the division shall include
(a) receiving recommendations from the commission
and thereafter adopting by rule the editions of the codes
and amendments £o the codes,
(b) maintaining and publishing for reference on a current basis the editions of the code in force and amendments thereto, and
(c) receiving requests for amendments and opinions
from the commission, scheduling appropriate hearings
and publishing the amendments to the codes and the
opinions of the commission with respect to interpretation
and application of the codes
1995
58-56-7. Code amendments — Commission recommendations — Division duties and responsibilities.
(1) The division, with the commission, shall establish by
rule the procedure and manner under which requests for
amendments to codes shall be
(a) filed with the division, and
(b) recommended or declined for adoption
(2) The division shall accept from any local regulators, state
regulators, state agencies involved with the construction and
design of buildings, the contractors, plumbers, or electricians
licensing boards, or from recognized construction-related associations a request for amendment to the NEC, the building
code, the mechanical code, or the plumbing code adopted
under Section 58-56-4
(3) The division or the commission on its own initiative may
make recommendations to the commission for amendment to
the NEC, the building code, the mechanical code, or the
plumbing code adopted under Section 58-56-4
(4) On May 15 and November 15 of each calendar year, or
the first government working day thereafter if either date falls
on a weekend or government hohday, the division shall convene a public hearing, as a part of the rulemaking process,
before the commission concerning requests for amendment of
the codes, recommended by the division and commission to be
adopted by rule The hearing shall be conducted in accordance
with the rules of the commission
(5) Withm 15 days following completion of the hearing
under Subsection (4) or (5), the commission shall provide to
the division a written recommendation concerning each
amendment
(6) The division shall consider the recommendations and
promulgate amendments by rule in accordance with Title 63,
Chapter 46a, Utah Administrative Rulemaking Act and as
prescribed by the director
(7) The decision of the division to accept or reject the
recommendation of the commission shall be made within 15
days after receipt of the recommendation
(8) All decisions of the division pertaining to adoption of a
code edition or amendments to any code, which are contrary to
recommendations of the commission, may be overridden by a
two-thirds vote of the commission according to a procedure to
be established by rule
(9) (a) Amendments with statewide application
(l) shall be effective on the January 1 or July 1
immediately following the public hearing, or
(n) may be effective prior to the dates in Subsection d) if designated by the division and the commission as necessary for the public health, safety, and
welfare
(b) Amendments with local application only shall be
effective on a date to be determined by the division and
the commission
(c) In making rules required by this chapter, the division shall comply with the provisions of Title 63, Chapter
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g£frp46a, Administrative Rulemaking Act, the provisions of
' that chapter shall have control over this section in case of
any conflict.
-(10) The commission shall study the necessity of an engineer's stamp on all building permits. This study shall be
reported to the Business and Labor Interim Committee by
^November 1996.
1996
58*56-8. Compliance w i t h c o d e s — R e s p o n s i b i l i t y for
i n s p e c t i o n s — Appeals.
jh, }(D The responsibility for inspection of construction projects
I and enforcement of compliance with provisions of the codes
shall be with the compliance agency having jurisdiction over
' the project and the ^applicable codes.
fo 1,(2) A finding by a, compliance agency that a licensed contractor, electrician, or plumber has materially violated the
"provisions of a code in a manner to jeopardize the public
health, safety, and welfare and failed to comply with corrective
^ orders of the compliance agency shall be furnished in writing
w to the division by the compliance agency. It is the responsibil| ity of the compliance agency to conduct a primary investiga| tion to determine that, in fact, there has been a material
ft violation of the provisions of the code jeopardizing the public
I interest and provide the report of investigation to the division.
| 5 S(3) Each compliance agency shall establish a method of
1 appeal by which a person disputing the application and
| interpretation of a code may appeal and receive a timely
review of the disputed issues in accordance with provisions of
the National Electrical Code, the building code, the mechaniI* cal code, or the plumbing code adopted under Section 58-56-4.
If a compliance agency refuses to establish a method of appeal,
| the commission shall act as the appeals board and conduct a
hearing within 45 days. The findings of the commission shall
be binding. An appeals board established under this section
l*shall have no authority to interpret the administrative proviI lions of the codes nor shall the appeals board be empowered to
I waive requirements of the codes.
1996
584(6-8.5. B u i l d i n g Inspector L i c e n s i n g B o a r d .
(1) There is created a Building Inspector Licensing Board
consisting of four building inspectors and one member of the
general public. • <
, (2) The board shall be appointed and serve in accordance
with Section 58-1-201.
, (3) The duties and responsibilities of the board shall be in
» accordance with Sections 58-1-202 through 58-1-203. In addi| ' tion, the board shall designate one of its members on a
permanent or rotating basis to:
(a) assist the division in reviewing complaints concern' ing the unlawful or unprofessional conduct of a licensee;
-and
' (b) advise the division in its investigation of these
» complaints. > ' <
N (4) A board member who has, under Subsection (3), reJ viewed a complaint or advised in its investigation is disqualifiedfromparticipating with the board when the board serves
, as a presiding officer of an administrative proceeding concerning the complaint.
1995

I

'. 58-56-9. Qualifications of i n s p e c t o r s — Contract for
?
i n s p e c t i o n services.
J (1) Effective July 1,1993, all inspectors employed by a local
| regulator, state regulator, or compliance agency to enforce
It provisions of the codes adopted pursuant to this chapter shall:
(a) meet minimum qualifications as established by the
division in collaboration with the commission or be certified by a nationally recognized organization which promulgates codes adopted under this chapter, or pass an
examination developed by the division in collaboration
with the commission;
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(b) be currently licensed by the division as meeting
those minimum qualifications; and
(c) be subject to revocation or suspension of their license or may be placed on probation if found guilty of
unlawful or unprofessional conduct.
(2) A local regulator, state regulator, or compliance agency
may contract for the services of a licensed inspector not
regularly employed by the regulator or agency.
(3) (a) The division shall use the monies received in Subsection (4) to provide education regarding the codes and
code amendments to:
(i) building inspectors; and
(ii) individuals engaged in coristruction-related
trades,
(b) All funding available for the building inspector's
education program shall be nonlapsing.
(4) Each compliance agency shall charge a 1% surcharge on
all building permits issued and shall transmit 80% of the
amount collected to the division to be utilized by the division
to fulfill the requirements of Subsection (3). The surcharge
shall be deposited as a dedicated credit.
1996
58-56-10.

Repealed.

1995

58-56-11. S t a n d a r d s for s p e c i a l i z e d buildings.
(1) This chapter shall not be implied to repeal or otherwise
affect authorities granted to a state agency to make or
administer standards for specialized buildings, as provided in
Title 26, Chapter 21, Health Care Facility Licensure and
Inspection Act, Title 26, Chapter 39, Utah Child Care Licensing Act, Title 62A, Chapter 2, Licensure of Programs and
Facilities, and Title 64, Chapter 13, Department of Corrections — State Prison, or authorities granted to a state agency
by statute to make or administer other special standards. In
the event of a conflict between such special standards and
codes adopted pursuant to this chapter, the special standards
shall prevail.
(2) The provisions of this chapter* do not apply to the
administration of the statutes described in Subsection (1).
1997

58-56-12. F a c t o r y built h o u s i n g u n i t s .
Factory built housing unit construction, permit issuance for
set-up, set-up and set-up inspection shall be in accordance
with the following:
(
\) Manufactured homes:
(a) manufactured homes constructed, sold, or
set-up in the state shall be constructed in accordance
with the HUD code;
(b) manufactured homes set-up in the state shall
be installed in accordance with the "installation standard" defined in Section 58-56-3; , . . ,
j
(c) the authority and responsibility for the issuance of building permits for the modification or set-up
of manufactured homes within a political subdivision
of the state shall be with the local regulator within
that political subdivision; and
(d) the inspection of modifications to or set-up
shall be conducted and approvals given by the local
regulator within the political subdivision in which
the set-up takes place.
(2) Mobile homes:
(a) mobile homes sold or set-up in the state shall be
constructed in accordance with the mobile home
construction code in existence in the state in which
the mobile home was constructed at the time the
mobile home was constructed; >,< i
(b) mobile homes set-up in the state shall be installed in accordance with the "installation standard"
defined in Section 58-56-3;
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(c) the authority and responsibility for the issuance of building permits for the modification of or
set-up of mobile homes within a political subdivision
of the state shall be with the local regulator within
that political subdivision; and
(d) the inspection of, modification to, or set-up
shall be conducted and approvals given by t h e local
regulator within the political subdivision in which
the set-up takes place.
1990
58-56-13. Modular u n i t s .
Modular unit construction, set-up, issuance of permits for
construction or set-up, and set-up shall be in accordance with
the following:

(1) construction and set-up shall be in accordance with
the building standards adopted pursuant to Section 5856-4, or equivalent standards adopted by rule;
(2) the responsibility and authority for plan review and
issuance of permits for construction, modification, or
set-up shall be that of the local regulator of the political
subdivision in which the modular unit is to be set-up;
(3) the inspection of the construction, modification of,
or set-up of a modular unit to determine conformance
with the provisions of this chapter and the issuance of
approvals shall be the responsibility of the local regulator
in the political subdivision in which the modular unit is to
be set-up or is set-up; and
(4) nothing in this section shall preclude a local regulator from contracting with a qualified third party for the
inspection or plan review provided in this section, or the
state from entering into an interstate compact for third
party inspection of the construction of modular units.
1990

58-56-14. ' Modification of factory built housing units
f' • r
and modular units.
(1) Any modification to factory built housing units shall be
made in accordance with the following:
(a) Prior to set-up, modification to a manufactured
home or mobile home prior to installation or set-up of the
unit for habitation shall be made in accordance with the
!
HUD code.
(b) After set-up:
(i) modification to a manufactured home or mobile
home after installation or set-up of the unit for
habitation, which modification does not include the
addition of any space to the existing unit or the
attachment of any structure to the existing unit shall
be made in accordance with the HUD code; and
(ii) modification to a manufactured home or mobile
home after installation or set-up of the unit for
habitation, which modification includes the addition
of any space to the existing unit or the attachment of
any structure to the unit shall be made as follows:
(A) modifications to the existing unit shall be
in accordance with the HUD code; and
(B) additional structure outside of the existing
unit shall be in accordance with the Utah Uniform Building Standards Act.
(2) Any modification to modular housing units shall be
made in accordance with the Utah Uniform Building Standards Act.
1990
i

58-56-15.« Factory built housing and modular units —
Division responsibility.
The division:
(1) shall maintain current files with respect to the
HUD code and amendments thereto with respect to
manufactured homes and the "installation standard" defined in Section 58-56-3 with respect to installation of
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factory built housing; and will provide at reasonable cost
such information to all compliance agencies, local regulators, or state regulators requesting such information;
(2) shall provide qualified personnel to advise compliance agencies, local regulators, and state regulators re' garding the standards for construction and set-up, construction and set-up inspection, and additions or
modifications to factory built housing;
(3) may regularly inspect the work of all factory built
housing manufacturers in the state during the construction process to determine compliance of the manufacturer
with the applicable standards of the HUD code or the
American National Standards Institute, Inc. or equivalent standards adopted by rule; and upon a finding of any
substantive deficiency furnish a written finding of such
deficiency to the standards agency; '
(4) is hereby designated as the state administrative
agency and shall act as such for all purposes under the
provisions of the HUD code; and '
'
(5) may inspect the work of all modular unit manufacturers in the state during the construction process to
determine compliance of the manufacturer with the Utah
Uniform Building Standard Act for those units to be
installed within the state; and upon a finding of any
substantive deficiency issue a corrective order to the
manufacturer with a copy to the local regulator in the
state's political subdivision in which the unit is to be
installed.
1990

58-56-16. Registration of dealers.
(1) Each person engaged in the sale of factory built housing
in the state shall annually register with the division as a
dealer and shall pay an annual registration fee of $15.
(2) Subsection (1) does not apply to:
(a) a person not regularly engaged in the sale of factory
built housing who is selling a unit he owns for his own
account;
(b) a principal broker licensed under Title 61, Chapter
2, Division of Real Estate; or
(c) a sales agent or associate broker licensed under
Title 6 1 , Chapter 2, Division of Real Estate, who sells
factory built housing as an agent for, and under the
supervision, of the licensed principal broker with whom
he is affiliated.
1993

58-56-17. Fees on sale — Escrow agents — Sales tax.
(1) Each dealer shall collect and remit a fee of $75 to the
division for each factory built home the dealer sells that has
not been permanently affixed to real property. The fee shall be
payable within 30 days following the close of each calendar
quarter for all units sold during that calendar quarter. The fee
shall be deposited in a restricted account as provided in
Section 58-56-17.5.
(2) Any principal real estate broker, associate broker, or
sales agent exempt from registration as a dealer under Section
58-56-16 who sells a factory built home that has not been
affixed to real property shall close the sale only through a
qualified escrow agent in this state registered with the Insurance Department or the Department of Financial Institutions.
(3) Each escrow agent through which a sale is closed under
Subsection (2) shall remit all required sales tax to the state.
1997

58-56-17.5. Factory Built Housing Fees Restricted Account.
(1) There is created within the General Fund a restricted
account known as "Factory Built Housing Fees Account."
(2) (a) The restricted account shall be funded from the fees
the dealer collects and remits to the division for each
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built home the dealer sells as provided in Subsec58-56-17(1).
(b) The division shall deposit all monies collected under
(Ction 58-56-17(1) in the restricted account.
'(c) The restricted account shall be used to pay for
cation and enforcement of the Uniform Building Staniftrdfl Act, including investigations and administrative
:tion8 and the funding of additional employees to the
amount of the legislative appropriation.
(d) The restricted account may accrue interest which
1 be deposited into the restricted account.
1997
18. Repealed.

'""
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CHAPTER 57

Y, RESPIRATORY CARE PRACTICES
Short title.
•2.
•3..
*:

-6.
•7.,
•9.
•10.
•11.
•12.

•13.

Definitions.
Board created — Membership — Duties.
Qualifications for a license.
Licensure by endorsement.
Term of license — Expiration — Renewal.
Exemptions from licensure.
Grounds for denial of license — Disciplinary
proceedings.
Repealed.
Use of title or designation.
Provision for current practitioners.
Independent practice "prohibited.
Repealed.

•1. Short title.
chapter is known as the "Respiratory Care Practices
1990

•2. Definitions.
Edition to the definitions in Section 58-1-102, as used in
jehapter:
§*(1) "Board" means the Respiratory Care Licensing
1 created in Section 58-57-3.
(2) "Health care facility" means any facility or institution in which health care services are performed or
itamished and includes a hospital, clinic, or emergency
j center.
"Physician" means a person licensed to practice
Heine under Title 58, Chapter 12, Part 5, Utah MediI Practice Act.
(4) "Practice of respiratory care" means the treatment,
"ration of equipment, management, diagnostic testing,
icare of any human disease, deficiency, pain, injury, or
r physical condition associated with the cardiopulmosystem under the qualified medical direction or
pervision of a physician who has training and knowlin the diagnosis, treatment, and assessment of
twpiratory problems. "Practice of respiratory care" in(a) accepting and carrying out a licensed physii'tdan's written, verbal, or telephonic prescription or
order specifically relating to respiratory care in a
hospital or other health care setting and includes
consultation with licensed nurses, as appropriate;
«,\ (b) administering respiratory care during transportation of a patient and under other circumstances
where an emergency requires immediate respiratory
care;
v (c) serving as a resource to other health care proi fessionals and hospital administrators in relation to
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the technical aspects of, and the safe and effective
methods for, administering respiratory care;
(d) functioning in situations of patient contact requiring individual judgment in administering respiratory care under the general supervision of a qualified physician; and
(e) supervising, directing, or teaching personnel in
the performance of respiratory care modalities as
part of a respiratory care education program.
(5) "Respiratory care practitioner" means any person
licensed to practice respiratory care under this chapter.
(6) "Unprofessional conduct" as defined in Section 58' 1-501 and as may be further defined by rule includes:
(a) acting contrary to the instructions of the physician responsible for supervising the licensee;
(b) knowingly operating any respiratory care
equipment that is unsafe or not in compliance with
standards of condition or operation consistent with
the patient's safety;
(c) permitting any person to operate respiratory
care equipment who is not competent or not allowed
to operate the equipment;
(d) revealing to any unauthorized person confidential or privileged information about a patient;
(e) using any controlled substance, unless the controlled substance is prescribed by a physician and
used in accordance with the physician's instructions;
and
(f) making any statement that is incorrect due to
negligence, willfulness, or intent to provide false
information or entry on any patient record or other
record that is used for payment of respiratory care
services.
1993
58-57-3. Board c r e a t e d — M e m b e r s h i p — Duties.
(1) There is created a five-member Respiratory Care Licensing Board consisting of the following persons:
(a) one physician who is a member of either the American Society of Anesthesiologists, the American College of
Chest Physicians, the American Thoracic Society, or the
American Academy of Pediatrics;
(b) three licensed respiratory care practitioners who
have practiced respiratory care for a period of not less
than three years immediately preceding their appointment to the board; and
(c) one member from the general public.
(2) The board shall be appointed and serve in accordance
with Section 58-1-201.
(3) The duties and responsibilities of the board shall be in
accordance with Sections 58-1-202 and 58-1-203.
1993
58-57-4. Qualifications for a l i c e n s e .
(1) The division shall issue a respiratory care practitioner
license to an applicant who meets the requirements specified
in this section.
(2) An applicant seeking licensure as a respiratory care
practitioner shall:
(a) submit an application on a form prescribed by the
division;
(b) pay a fee as determined by the department pursuant to Section 63-38-3.2;
(c) show evidence of good moral character;
(d) possess a high school education or its equivalent, as
determined by the division in collaboration with the
board;
(e) have completed a respiratory care practitioner educational program that is approved by the board and is
accredited by the American Medical Association; and
(f) pass an examination approved by the division in
collaboration with the board.

